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I. WRONGFUL DEATH



Wrongful Death/Survival Claims

• Form 14.0- Application to Approve Settlement and 
Distribution of Wrongful Death and Survival Claims
• Settlement Information

• Settlement Offer (Full or Partial)
•Medical Expenses/Reimbursement
• Attorney Fees/Case Expenses
• Lien Information
• Distribution of Net Proceeds

•Wrongful Death or Survival
• Distribution to Beneficiaries/Estate



Wrongful Death/Survival Claims

• Form 14.1- Waiver and Consent- Wrongful Death and Survival 
Claims

• Can be submitted for all Next of Kin/Beneficiaries of the 
estate

• Global Waiver- Indicate that the party is consenting to all 
future settlements that are consistent with the current 
application



Form 14.0



Form 14.1



Wrongful Death/Survival Claims

• Statement of Facts- Sup.R. 70(A)

• “An application to approve settlement and Distribution of 
Wrongful Death and Survival Claims (Standard Probate 
Form 14.0) shall contain a statement of facts, including 
the amount to be allocated to the settlement of the 
claim and the amount, if any, to be allocated to the 
settlement of the survival claim

• Motion to Approve Attorney Fee Contract- Sup.R. 70(C)

• “Counsel fees shall be subject to approval by the court.”



Wrongful Death/Survival Claims

• Proof of Negotiation/Satisfaction of all subrogation/lien 
interests
• In determining an equitable distribution, “the court may also 
consider funeral expenses and other items of expense
incurred by reason of the death.” In re Estate of La Penta, 
167 Ohio. St. 536, 539 (1958) (emphasis added).

• Claims from Medicare, Medicaid, Insurance Providers, etc. 
must be addressed and satisfied pursuant to the application.

• Proof of Satisfaction must be provided in the Report of 
Distribution.



Wrongful Death/Survival Claims

• “The fiduciary shall give written notice of the 
hearing and a copy of the application to all 
interested persons who have not waived 
notice of the hearing.” Sup.R. 70(B)(emphasis 
added)



Wrongful Death/Survival Claims

• HB 279 identified who is an interested party and limits the time 
within which extended family are entitled to assert a Claim

• Decedent’s immediate family are considered interested parties 
regardless of when the settlement application is filed with the 
probate court.

• If the settlement application is filed two years or less after the 
decedent’s death, the decedent’s extended family are also 
considered interested parties and are entitled to notice of the 
settlement hearing.

• If the representative files the settlement application more than 
two years after the decedent’s death, only extended family 
members who have filed a written notice of claim with the 
probate court are considered interested parties.



Wrongful Death/Survival Claims-
Notice

• R.C. 2125.02(B)(1)-(2)- Interested person(s) entitled to notice

• “for the purpose of determining who is an interested person 
entitled to notice pursuant to Rule 70 of the Rules of 
Superintendence for the Courts of Ohio, all of the following 
apply:”

• A surviving spouse and any surviving child or parent of the 
decedent.

• Next of Kin



Wrongful Death/Survival Claims-
Next of Kin

• Differing Definition for Next of Kin:

• If an application is filed less than two years after 
decedent's death, all other next of kin are interested 
persons.

• After two years- no other next of kin are interested 
persons.

*A person who is next of kin may remain an interested person by filing a written notice of claim within 

two years of Decedent's death. 



NOTICE



Filing a Wrongful Death Claim-
Following the Hearing

• Form 14.3- Report of Distribution and Entry

• Reflects the distribution approved by the Court pursuant 
to the application

• Attach verification of payment for distributions

• Beneficiaries

•Medicare/Medicaid

• Other Subrogation/Liens





Other Practice Tips for Wrongful Death

• An Inventory and Account MUST be submitted and approved in 
all estates, regardless of whether the estate has assets
• A $0.00 Inventory and $0.00 Account can be filed if no estate 
assets exist

• Subrogation/Lien interests MUST be addressed and reflected in 
the Application and Report of Distribution

• Future applications may be approved without hearing if the 
subsequent applications are consistent with the initial 
application (fees, distribution) and all beneficiaries/next of kin 
signed global waivers or received notice of the application.



II. PRACTICE POINTERS



Estates

• When filing a testate estate, make sure page 2 of the Surviving 
Spouse, Children, Next of Kin, Legatees and Devisees (form 1.0) 
accurately reflects the vested beneficiaries listed in the will. 

• Even if the will waives bond, file an Application to Waive and 
Dispense with Bond (SCPC 4.2A) and Acceptance of Waiver of 
Fiduciary Bond (form SCPC 4.2B) by all vested beneficiaries. 
Loc. Rule 75.1

• If the estate is testate, remember to file a Certificate of Service 
of Notice of Probate of Will (form 2.4)

• In an estate with a Trust as the sole beneficiary and the Trustee as 
the Applicant to administer, bond waivers from all next of kin are 
required to waive bond.



SCPC LOCAL RULE 75.1 FIDUCIARY BONDS

• Pursuant to Ohio Revised Code Sec. 2109.04(A)(2), if the instrument dispenses the giving of bond, 
the Court will appoint a fiduciary without bond, unless the Court is of the opinion that the interest 
of the estate or trust demands it. In order for the Court to be able to make this determination, the 
Court may schedule a hearing on the waiver of bond; but may dispense with the hearing and 
appoint the fiduciary without bond if:

• Upon application for appointment or prior to a scheduled hearing, the fiduciary files with the Court Acceptances 
of the Waiver of Bond (in a format approved by the Court) signed by all the vested beneficiaries named in the 
decedent’s will as identified on the Form 1.0, or for a testamentary trust, by all the current beneficiaries named 
in the testamentary trust; or

• The named fiduciary is the sole beneficiary of the estate/trust or if the named co-fiduciaries are the only 
beneficiaries of the estate/trust.

• If the Court determines a bond is necessary the Court will generally require the applying fiduciary 
to post a surety bond of two times the probable value of the personal estate or such other level as 
determined to be appropriate by the Court; however, if the fiduciary is an attorney, the Court will 
generally require a surety bond equal to the probable value of the personal estate.

• In lieu of the bond, the Court may authorize a depository in lieu of bond or restricted financial 
account arrangement to hold financial assets of the estate/trust, with such account being subject 
to the further order of the Court prior to the release of the restricted assets.

• Attorneys shall not act as sureties in any case, nor are they permitted to become sureties on the 
bond of any fiduciary.

• Where a bond is required, the Court will not accept personal sureties.



Estates cont’d

• Remember to comply with Local Rule 60.1 if your client is an out of state 
resident.

• If there is a minor who is 16 or 17 who would have been eligible to serve but 
not for their age, then they must be personally served of the Notice of 
Application in a Full Administration or Release. The Attorney should list in what 
manner they want this served (in person at the Court, by the Sheriff or by 
Process Server). If they wish to have it served by Process Server, they would 
need to file a separate Motion to Appoint a Process Server.

• File an Inventory within 3 months of Fiduciary’s appointment.
A Supplemental Inventory can be filed later if additional assets   
are discovered or an Amended Inventory if values change.



SCPC LOCAL RULE 60.1

• LOCAL RULE 60.1 - APPOINTMENT OF NON RESIDENT FIDUCIARIES

An applicant to be appointed fiduciary of a decedent's estate, or 
trust, who is not a resident of this state, must be in compliance with 
Section 2109.21 of the Revised Code and use as the attorney of 
record an attorney licensed to practice law in this State. To assure 
the assets remain in Stark County, Ohio, during the administration of 
the estate or trust, the applicant must meet one or more of the 
following criteria as required by the Court:

Place a substantial amount of the assets in a custodial depository in 
this county, pursuant to Section 2109.13 of the Revised Code;

• Have a co-fiduciary who is a resident of this State;

• Post a bond in compliance with Section 2109.04 of the Revised Code.



Estates cont’d

• File an Account within 6 months of Fiduciary’s appointment. 
If you file a Partial Account, always file an Application to 
Extend Administration (form 13.8) with it. 

• In a Release, if the Date of Death is less than 6 months, then 
each beneficiary must sign a 10.4A, Notice to Distributee.

• Call for final court costs, and be accurate with the costs.



Wrongful Death Settlements

• Multiple settlements may be grouped on one Application to Approve Settlement and 
Distribution of WD and Survival Claim- just include the settlement statement for each 
settlement with the Application. Only one Entry and one Report of Distribution need to be 
filed as opposed to many. 

• Always provide a Motion to Approve Contingency Fee Agreement, copy of agreement, and 
proposed JE at the outset of a WD case.

• Include an itemization of case expenses for each Application. 

• Notify ALL next of kin of the Application or obtain signed waivers and consents from next of 
kin. If the waivers are global in nature, only need to provide this one time.



Wrongful Death Settlements cont’d

• Remember to file a Report of Distribution (form 14.3) for each 
Entry Approving Settlement. Include copies of cancelled checks or 
signed receipts from each beneficiary that received monies. This 
includes any payments for medical bills, Medicare/Medicaid liens, 
etc. 

• If the manner in which the distribution of net proceeds deviates 
from previous applications and/or the manner in which global 
waivers have been signed, a hearing will be set on the Application. 

• If the estate is opened solely to pursue WD claims, you will still 
need to file a $0.00 inventory and $0.00 account.



Minor Settlements

• When requesting to dispense with a minor guardianship 
(amount received by the minor is less than $25,000.00), file 
SCPC 16.0(A)—(D).

• When the funds of a minor are deposited into a financial 
institution until the minor attains the age of majority, a 
Verification of Receipt and Deposit must be filled out and 
filed with the Court. Counsel should accompany the 
individual making said deposit to ensure that the deposit is 
properly made.



Guardianships

• Guardianship of Incompetent-
• Bring the following prepared forms to the hearing for 

your client to execute: Oath of Guardian, Fiduciary’s 
Acceptance, Affidavit of Guardian Applicant, Receipt for 
Guardianship Handbook, Letters of Guardianship, and 
Judgment Entry Appointment of Guardian for 
Incompetent Person.

• Ensure your client (guardian) has filed the annual 
Statement of Expert Evaluation (if not previously 
waived); Guardian’s Report, Annual Plan, and Guardian’s 
Account (if applicable) timely each year.



Guardianships cont’d

• Minor Guardian of the Estate-
• Ensure that Applicant filed a Release for Criminal Background 

check with the Application.

• Applicant will need to either post bond or file an Application to 
Deposit in Lieu of Bond with Proposed JE in order for Letters of 
Guardianship of the Estate to issue. 

• Bring the following prepared forms to the hearing for your 
client to execute: Oath of Guardian, Fiduciary’s Acceptance, 
Affidavit of Guardian Applicant, Receipt for Guardianship 
Handbook, Letters of Guardianship (with date certain as to 
when minor turns 18), and Judgment Entry Appointment of 
Guardian of Minor.



Miscellaneous

• Insolvency
• Notice needs to be served on next of kin, as well as all creditors.
• Excessive attorney fees relative to the amount of assets shall not be allowed.

• Land Sales 
• When a defendant in a land sale proceeding is a minor or an incompetent, a 

Guardian ad litem must be appointed to protect their interest. 
• An opinion of value is not a sufficient appraisal in a land sale, unless the real 

property has a value of $10,000.00 or less.

• Adoptions
• Make sure the correct Vital Statistics Form is filled out to send to the Ohio 

Department of Health. The correct form can be found on the Stark County 
Probate Court website under Forms>Adoptions>HEA 2757 Vital Statistics, 
Certificate of Adoption.



Miscellaneous cont’d

• When listing either a mother or father on any next of kin 
form, make sure to list the other parent on there as well.

• When filing a Motion to Correct Record/Add Alias, in 
addition to the motion/entry, provide amended letters of 
authority/guardianship to be issued.

• When filing an Application or Motion to Reimburse a 
Fiduciary or other party, make sure to include receipts for 
the reimbursements.



III.  NEW FORMS



Adoptions

• Standard Probate Form 18.2
• Notice of Hearing on Petition for Adoption



Proposed form SPF 18.2

• Standard Probate Form 18.2 has been amended 
to comply with H.B. 110, which amended R.C. 

3107.11 to include the additional language  ..
...AND THE MINOR'S FORMER RELATIVES FOR 
ALL PURPOSES, WITH THE EXCEPTION OF 
DIVISION (A)(1)(b) OF SECTION 3107.15 OF THE 

REVISED CODE.

• Language has also been added to the Proposed 
Standard Probate Form directing an indigent 
parent to complete an affidavit of indigency with 
the Court in order to determine if they qualify 
for Court appointed counsel.0In the Matter of 
the Adoption of Y.E.F., 2020 Ohio 67857.15 OF THE 
REVISED CODE.



Estates

• Proposed Standard Probate Form 13.12
• Notice of Will Location



Proposed SPF 13.12

Proposed Standard Probate 
Form 13.12 is a new form that 
addresses the location of 
original, executed wills that 
were in the possession of an 
attorney who is now deceased.



Disinterment

• Standard Probate Form 25.0
• Application for Order to Disinter Remains

• Standard Probate Form 25.6
• Order to Disinter Remains



SPF 25.0 Application for Order to Disinter Remains

-Standard Probate Form 25.0 
has been amended to comply 
with S.B. 202. Language was 
added to Question 5 to instruct 
the applicant to add the person 
who has been assigned the 
rights of disposition for the 
decedent under R.C. 2108.70-
R.C. 2108.90. 
-to the applicant. 



SPF 25.6 Order to Disinter Remains

Standard Probate Form 25.6 was amended 

to add number 5 to the order to include 

that the board of township trustees, the 

trustees or board of the cemetery 

association, or other officers having control 

and management of the municipal 

cemetery shall have a period of at least 

thirty days from the receipt of the order to 

perform the ordered disinterment.



Guardianships

• Standard Probate Form 17.1
• Statement of Expert Evaluation

• Standard Probate Form 17.8
• Court Investigator’s Report on Proposed Guardianship

• Proposed Standard Probate Form _____
• Guardian Applicant Questionnaire

• Proposed Standard Probate Form _____.0
• Service of Notice Information for Adult Guardianships



SPF 17.1 Statement of Expert Evaluation

Standard Probate Form 17.1 

was amended based upon 

feedback received from 

practitioners who complete 

this form.



SPF 17.1 continued



SPF 17.8 Court Investigator’s Report 

Standard Probate Form 

17.8 has been 

amended to reflect the 

amendments to Sup. R. 

66 regarding ward 

visitation, effective 

July 1, 2022.



SPF 17.8 continued



SPF 17.8 continued



Proposed Standard Probate Form ___
Guardian Applicant Questionnaire 

“Guardian Applicant 

Questionnaire” – This is a 

new Proposed Standard 

Probate form to assist the 

Court in obtaining 

additional information 

regarding the applicant 

and the proposed ward.



Proposed Standard Probate Form _____ continued



Proposed Standard Probate Form _____ continued



Proposed Standard Probate Form ___.0
Service of Notice Information

“Service of Notice 

Information for Adult 

Guardianships” – This is a 

new Proposed Standard 

Probate form drafted to 

assist the Court 

Investigator in locating the 

proposed ward to serve 

and notify the proposed 

ward of their rights and 

complete the Court 

Investigator’s Report as 

provided for in R.C. 

2111.041.



Civil Commitment

• Standard Probate Form 26.0
• Petition for Involuntary Treatment for Alcohol and Other Drug Abuse



SPF 26.0

Standard Probate Form 26.0 was 

amended to comport with the 

statutory changes to R.C. 

5119.93, which went into effect 

on April 6, 2023.



SPF 26.0 continued



SPF 26.0 continued



IV. ATTORNEY FEES



Statutory Law

• Ohio Revised Code Section 2113.36 – Counsel Fees

• “When an attorney has been employed in the administration of
the estate, reasonable attorney fees paid by the executor or
administrator shall be allowed as a part of the expenses of
administration.”
• “The Court may at any time during administration fix the amount of

those fees and, on application of the executor or administrator or the
attorney, shall fix the amount of the fees. ”



Statutory Law cont’d

• O.R.C. § 2127.28 – Distribution of Money Received
• The Probate Court may determine what fees are reasonable for 

services performed by attorneys for the fiduciary in connection with 
the sale of real estate.

• O.R.C. § 2107.75 – Administration of Costs of Purported Will 
• In defense of a questionable will, the court shall allow as part of the 

costs of administration such amounts to the fiduciary and attorney as 
the trial court finds to be reasonable.



Statutory Law cont’d

• O.R.C. § 2721.16 – Award of Attorney Fees – Declaratory Relief
• The Court may allow an award of attorney’s fees if fees would be awarded to a 

“fiduciary, beneficiary, or other interested party, the attorney fees are to be paid 
out of trust property, estate property, or other property that is the subject of a 
fiduciary relationship and that is involved in that claim or proceeding for 
declaratory relief and the attorneys fees are awarded in accordance with 
equitable principles that permit recovery of attorney’s fees incurred for services 
that are beneficial to the trust or estate.”



Ohio Rules of Superintendence

• Rule 71 – Counsel Fees
• (A) Attorney fees governed by 1.5 of Ohio Rules of Professional 

Conduct.

• (B)  Attorney fees for administration of estate shall not be paid 
until the final is account is prepared for filing unless otherwise 
approved by the Court upon application and for good cause shown.

• (C)  Attorney fees may be allowed if there is a written application 
which sets forth the amount requested and will be awarded only 
after proper hearing, unless otherwise modified by local law.



Ohio Rules of Superintendence cont’d 

• Sup. Rule 71
• (D) The Court may set a hearing on any application for allowance of atty. 

fees regardless of the fact that the required consents of the 
beneficiaries have been given

• (E)  Except for good cause shown, atty. fees shall not be allowed to 
attys. representing fiduciaries who are delinquent in filing the accts. 
required by R.C. 2109.30.

• (F) If a hearing is scheduled on an app. for atty. fees, notice shall be 
given to all parties affected by the payment of fees, unless otherwise 
ordered by the Court



Ohio Rules of Superintendence cont’d

• Sup. Rule 71
• (G)  An application shall be filed for allowance of counsel fees for 

services rendered to guardian, trustee, or other fiduciary.  The app. 
may be filed by fiduciary or attorney.  The app. shall set forth a 
statement of services rendered and amount claimed in conformity 
with division (A) of this rule.

• (H)  There shall be no minimum or maximum fees that automatically 
will be approved by the court.  

• (I)  Prior to a fiduciary entering contingency fee agreement with 
attorney, an application shall be filed with the court and subject to 
court approval, unless otherwise ordered by local rule.  



Ohio Rules of Professional Conduct

• Rule 1.5 – Lists the factors the Court should consider when 
determining the reasonableness of a fee
• Time and labor required, novelty and difficulty of the questions 

involved, and the skill requisite to perform the legal service properly;

• Likelihood, if apparent to client, that acceptance of the particular 
employment will preclude other employment by the lawyer;

• The fee customarily charged in the locality for similar legal services;

• The amount involved and the results obtained;

• The time limitations imposed by the client or by the circumstances;

• The nature and length of the professional relationship with the client;

• The experience, reputation, and ability of the lawyer performing the 
services;

• Whether the fee is fixed or contingent.



Ohio Rules of Professional Conduct cont’d

• The nature & scope of representation and basis of 
fee or rate shall be communicated to client

• Fee may be contingent, except when prohibited by 
1.5(D)
• Contingent fee agreement must be in writing signed by 

client and lawyer; and state method by which fee is to be 
determined

• If lawyer entitled to compensation under contingency fee 
agreement, lawyer shall prepare closing statement and 
provide it to client; specify method by which compensation 
determined



Ohio Rules of Professional Conduct cont’d

• Lawyers who are not in the same firm may divide fees only if all of the 
following apply:
• Division of fees in proportion to services performed by each lawyer or each assumes 

joint responsibility

• Client has given written consent after full disclosure of the identity of each lawyer, 
that fees will be divided, and division will be in proportion to services / joint 
responsibility

• Except where court approval of fee obtained, written closing statement in case signed 
by client and each lawyer complying with division (c)(2) of this rule

• Total fee is reasonable

• If dispute arises, fees divided in accordance with mediation or arbitration

by local bar association



Stark County Local Rule 71.1

•Attorney Serving as Fiduciary

• In all matters where an attorney is appointed as the fiduciary of an estate, 
guardianship, or trust, and the fiduciary is also the attorney of record, detailed 
records describing the services provided as an attorney, including time involved shall 
be maintained and upon request shall be submitted to the Court for review. Rule 1.5 
of the Ohio Rules of Professional Conduct shall govern the reasonableness of all fees, 
notwithstanding statutory allowances. The Court assumes an attorney appointed as 
fiduciary has been selected due to the attorney's special knowledge and abilities 
resulting in the prompt and efficient administration of the estate, guardianship, or 
trust. 

• The Court may determine fees after a hearing or without hearing, regardless of the 
submission of consents to fees.



Stark County Local Rule 71.2

• Counsel Fees- Decedent’s Estate
• A. Where the primary beneficiaries have consented in writing to the amount of counsel 

fees, an application need not be made for the allowance, provided the consent is 
endorsed on the fiduciary's account or evidenced by a separate instrument filed with the 
account. 

• B. Where the attorney on application to the court prior to or during administration 
requests a fixed fee, the court, if it deems appropriate and after appropriate notice to 
the interested parties, will then fix a reasonable fee for services beneficial to the 
administration of the estate. 

• C. Counsel fees for the administration of a decedent's estate shall be reasonable and 
beneficial to the estate. The application for fees shall be in writing which sets forth the 
details supporting the calculations on which the requested fees are based. 

• D. Counsel fees for the administration of a decedent's estate as set forth below may serve 
as a guide in determining fees to be charged to the estate for legal services of an ordinary 
nature rendered as attorney for the fiduciary in the complete administration of a 
decedent's estate



Stark County Local Rule 71.2 cont’d

•Counsel Fees- Decedent’s Estate (Cont’d)
• E. Such schedules, however, are not to be considered or represented to clients as schedules of 

minimum or maximum fees to be charged. 
• 1. On the personal property which is subject to administration and for which the fiduciary is charged and upon 

the proceeds of real estate that is sold under a power of will as follows: 
• a. For the first $100,000.00 at a rate of 4.5%; 
• b.  All above $100,000.00 and not exceeding $400,000.00 at the rate of 3.5%; 
• c.  All above $400,000.00 at the rate of 2.5%. 

• 2. On real property that is not sold at a rate of 2%.
• 3. On real estate sold by judicial proceedings according to the judgment entry confirming the proceedings. 
• 4. On all other property not included in this rule: 

• a. If a federal estate tax return is not required, 1 1/2% of all such property subject to Ohio estate tax. 8 
• b. If a federal estate tax return is required, 2 1/2% of all such property subject to federal estate tax. 

• F.  Where the attorney, law partner or firm associate is appointed as fiduciary, the total administration 
fee may not exceed the statutory fiduciary commission plus one half of the guideline counsel fee.

• G. If by reason of the application of the above percentages to values of assets a disparity or injustice 
results, such disparity or injustice may be reviewed on the court's own motion in respect of any 
account reflecting such compensation or upon exceptions to such an account.



Stark County Local Rule 71.3

Guardianships-

Counsel fees for the administration of a 
guardianship shall be those reasonable 
and beneficial to the guardianship. The 
application for fees shall be in writing 
which sets forth the details supporting 
the calculations on which the requested 
fees are based.



Issues & Case Law -
Jurisdiction

• Probate Court has exclusive jurisdiction to determine 
reasonable attorney fees in estate – Watters v. Love
(1965), 1 Ohio App.2d 571

• In a review of the jurisdiction of the probate court set 
forth in R.C. 2101.24 and holdings of the Supreme 
Court the Court determined that the probate court had 
exclusive jurisdiction over all matters pertaining 
directly to the administration of estates.  Sean Gregor
& Assoc. Co. LPA v. Ian N. Friedman Assoc, LLC., 2008-
Ohio-5120.



Issues & Case Law – Party Compromise

• Probate Court has exclusive jurisdiction to set 
attorney fees.  A compromise figure of attorney 
fees between the parties is not binding on the 
court.  The criteria are reasonableness and 
benefit to the estate.  In re Estate of Cercone
(1969), 18 Ohio App.2d 26.



Issues & Case Law – Burden of Proof

•Burden of proof is on the attorney to 
introduce into the record sufficient 
evidence of services performed and a 
reasonable value for such services.      
In re Estate of Verbeck (1962), 173 Ohio 
St. 557.



Issues & Case Law – Inventory Values and 
Itemized Bills

• Attorney fees cannot be based solely on 
percentage formula of the inventory values.  In 
re Estate of Hickok (1953), 159 Ohio St. 282.

• In determining award of attorney fees, the 
time and labor of the attorney for the 
prevailing party is only one of the many factors 
to be given consideration.  In re Estate of 
Ziechmann (1987), 41 Ohio App. 3d 214.



Issues & Case Law – Benefit to the Estate

• Court should determine amount of fees based on reasonableness not fiduciary 
contract – criteria of reasonableness is value and benefit to the estate, not to 
fiduciary or other party.  In re Estate of Bankroft (1959), 163 N.E. 2d 68.

• Probate Court has discretion to determine allocation of estate funds for attorney 
fees on behalf of fiduciary.  In re Estate of Zeichmann (1987), 41 Ohio App. 3d 214.

• "A probate court is not bound to accept an attorney's itemization of services 
performed on behalf of an estate and its fiduciary." In re Estate of Murray, 11th Dist. 
Trumbull No. 2004-T-0030, 2005-Ohio-1892, ¶ 24. 

• Fees which are reasonable must be reasonable from standpoint of attorney rendering 
services and estate of which payment being made.  Watters v. Love (1965), 1 Ohio 
App. 2d 571.



Issues & Case Law –
Fees for Beneficiaries’ Counsel

• In re Keller (1989), 65 Ohio App. 3d 650

• In re Estate of Colosimo (1957), 104 Ohio App. 342

• Probate Court may authorize payment of reasonable 
attorney fees from estate to attorney employed by heir 
or beneficiary where attorney’s services were rendered 
to the benefit of whole estate – “whether or not all of 
the beneficiaries or distributees of the estate, in their 
capacity as such, have become entitled to receive from 
the assets of the estate, when distributed, greater 
sums than those which they would have received had 
such attorney’s services not been rendered.”  In re 
Estate of Brown, (1992), 615 N.E. 2d 319.



Issues and Case Law – Fees in Will Contest

• In will contest action, neither the beneficiaries of a 
defeated will nor their attorneys are entitled to 
compensation under O.R.C. 2107.75, which applies only to 
the fiduciary and the fiduciary’s attorney.  In re Estate of 
Zonas (1989), 42 Ohio St. 3d 8.

• Attorney who represented executor in unsuccessful will 
contest was entitled to reasonable attorney fees; executor 
was not acting solely for his own benefit, but acted on 
behalf of co-beneficiary and successful defense would have 
benefited entire estate.  In re Estate of Szczotka (2006), 166 
Ohio App. 3d 124.



Issues & Case Law – Attorney Fees and 
Fiduciary Fees

• Fiduciary who is an attorney may perform his own legal 
services & shall be allowed reasonable compensation 
for services.  In re Estate of Cramer (1946), 46 Ohio L. 
Abs. 521.  

• Fiduciary seeking attorney fee & broker’s commission 
must demonstrate that he properly acted in dual 
capacity, and performed services as broker to justify 
additional fees.  Ollick v. Rice (1984), 16 Ohio App. 3d 
448.

• Burden of proving reasonableness of attorney fees on 
executor – when executor is the attorney, 
reasonableness must be demonstrated on the record by 
executor.  When attorney is fiduciary, fee is not 
reasonable if attorney bases his fee for non-legal work 
on normal legal service rates.  In re Estate of Secoy
(1984), 19 Ohio App. 3d 269.



Issues & Case Law – Attorney Fees and 
Fiduciary Fees

• Executor or Administrator may employee counsel to assist him 
in performance of ordinary services and counsel’s 
compensation, if reasonable, is part of administration 
expense, but facts don’t always justify employment of 
counsel. 

• Fiduciary administrating estate under will or law undertakes 
certain duties respecting his qualifications as fiduciary, 
investigation into assets, arrange for appraisals, filing 
inventory  & appraisement, determine & payment of taxes, 
filing of schedule of debts, allowance of claims, etc.  In re 
Estate of Harry W. Haggerty, 128 N.E. 2d 680.



Issues & Case Law -- Guardianship

• Ward cannot bind guardianship estate to obligations based on contract unless 
ratified by guardian.  Probate Court shall determine what constitutes necessary 
service.  3 part test established to determine if payment of attorney fees from 
guardianship estate is merited.  Court determines whether attorney acted in good 
faith, services were necessities, whether actions benefitted the guardianship.  In re 
Guardianship of Allen (1990), 50 Ohio St. 3d 142.



Issues & Case Law – Contingent Fee Contracts

• “Contingent-fee agreements serve an important function in our society 
in that they increase the public's access to legal services.” Cent. Tr. 
Co. v. Warburg, 104 Ohio App.3d 186, 189–90, 661 N.E.2d 275, 277 (1st 
Dist.1995).

• Probate Court can review contingency fee agreement even it had been 
approved earlier.  Although agreement may have been fair, customary, 
and reasonable at time it was made and initially approved, the final 
circumstances of the case may require re-evaluation.  In re Estate of 
York (1999), 727 N.E. 2d 607.



Issues & Case Law – Sanctions

• R.C. 2323.51(B)(1) applies more broadly than Civ.R. 
11 and permits the court to award attorney fees and 
costs to any party adversely affected by frivolous 
conduct of another party or that party's attorney, 
even if that conduct is not related to a pleading, 
motion, or other document. In re Estate of Abraitis,
8th Dist. Cuyahoga No. 104816, 2017-Ohio-5577, ¶ 
13.

• Probate courts have, without question as to their 
authority to do so, awarded sanctions for frivolous 
conduct under authority of R.C. 2323.51. Id. 
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